


AGREEMENT REGARDING UTAH CODE, TITLE 63G, CHAPTER 2
GOVERNMENT RECORDS ACCESS AND MANAGEMENT ACT

The Governor’s Office of Economic Development (“GOED”), a governmental entity of the State of Utah, and _____________________ (“Company”) understand and agree as follows: 
1. GOED is subject to Utah Code § 63G-2-101 et seq., the Government Records Access and Management Act (“GRAMA”), which governs all records that are prepared, owned, received, or retained by GOED, including records Company submits as part of applications or reporting requirements. 
2. For the purposes of discussions or negotiations between Company and GOED, all Company Confidential Information, whether provided in the form of a record, verbally, or otherwise, shall be kept confidential by GOED and will not be shared publicly regardless of whether the information is provided in the form of a record marked “private, protected, or controlled.” 
3. Information that falls under the following categories will be kept private and confidential by GOED:
a. [bookmark: _Hlk536707380]Negotiations, Offers, Requests, Applications - Records that would reveal negotiations regarding assistance or incentives offered by or requested from GOED for the purpose of encouraging Company to expand or locate a business in Utah if disclosure would result in actual economic harm to Company or place GOED at a competitive disadvantage (this category does not include final, signed contracts) as set forth in Utah Code § 63G-2-305(35) (negotiations, requests, offers for incentives), and Utah Code § 63G-2-206(4) and (6)(obligations for sharing records between state agencies, when those records are confidential, protected or private).
b. Confidential Information or Protected/Private Records - which means all non-public financial, business, and technical information concerning Company or any of its affiliates that is disclosed by or on behalf of Company or its affiliates to GOED, whether in written or other tangible form or orally or visually, regardless of whether the information is marked or otherwise identified as confidential, proprietary, or the like.  Without limiting the generality of the foregoing, Confidential Information includes, without limitation the following: financial information and tax information; plans and projections; information regarding suppliers, customers, employees, or contractors; marketing studies, plans, and programs; computer software; trade secrets; ideas, concepts, developments, inventions, copyrights, and other intellectual property; research and development; prototypes, drawings, designs, specifications, formulations, models, and samples; processes, procedures, and methods; and know-how as set forth in Utah Code § 63G-2-305 (1) (trade secrets), Utah Code § 63G-2-305 (2) (nonpublic commercial or financial information, economic development information), Utah Code § 63G-2-309 (confidentiality agreement), Utah Code § 59-1-403.1(2)(b) (confidential tax information), Utah Code 59-1-403(4)(n)(i) (confidential tax information), and 26 U.S. Code § 6103 (confidential tax information).  Confidential information is also intended to include records that contain data on individuals related to or employed by the Company, the disclosure of which constitutes an invasion of personal privacy as set forth in Utah Code § 63G-2-302(2)(d)(data on individuals), Utah Code § 59-1-403(4)(n)(tax information shared between state agencies), Utah Code § 59-1-403.1(2)(b) (penalties associated with unauthorized disclosure of confidential tax info or records), Utah Code § 35A-4-312 (confidentiality of employment info or records), 26 U.S. Code § 6103 (confidentiality and disclosure of returns and return information).
c. Audit or Compliance Records used in administering financial assistance or tax incentives, which includes any records provided (e.g., financial, tax, employment, etc.), which are subject to compliance reviews or audits, or that are the subject of sharing by other governmental agencies, and confidential, private or protected, as set forth in Utah Code § 63N-2-105 (authorization to disclose tax info or records), Utah Code § 63G-2-305(10)(compliance review or audit records), Utah Code § 63G-2-206(2) and (4)(sharing records or info between state agencies), Utah Code § 59-1-403.1 (tax info or records), Utah Code 59-1-403(4)(n)(v)(A)(tax info or records), Utah Code § 35A-4-312 (employment info or records), and 20 CFR § 603.7 (subpoenas or court ordered disclosure for employment records).  
d. Government Security records that may jeopardize the security of government programs, whether such programs be local, county, state or federal programs as set forth in Utah Code § 63G-2-305(12). 
4. In addition to GOED’s obligations set forth in Section 3, Records that fall under either or both of the following categories are further “protected” under GRAMA if Company provides with the records a written claim of business confidentiality along with a concise statement supporting the claim (This may be accomplished on the form “Company Request for Protected Record Status” included below). It is also helpful, but not required, to watermark, label, stamp, or otherwise indicate records Company considers “protected” with the term “protected,” “private,” and/or “confidential”):
a. trade secrets; 
b. commercial or non-individual financial information, not to include any final contract between GOED and Company, if:
i. disclosure of the information could reasonably be expected to result in unfair competitive injury to Company or would impair the ability of GOED to obtain necessary information in the future; and
ii. Company has a greater interest in prohibiting access than the public has in obtaining access.
5. GOED will maintain records properly designated as “confidential” “private” or “protected” under paragraphs (3) and (4) and Confidential Information disclosed to it by Company with at least the same degree of care that GOED uses to protect its own proprietary or otherwise confidential information. GOED will provide reasonable and prompt written notification to Company if GOED or any other party seeks to reclassify such records as public. GOED will not release such records to the public unless: 
a. The Government Records Office by decision and order, or by a court order, that requires release or disclosure; or
b. The Company consents, in writing, to disclosure. 
6. GOED will not share records or Confidential Information disclosed to it by Company under GRAMA’s record sharing provision (Utah Code § 63G-2-206), unless the Company has given its prior written consent, or unless required by law or court legal process.
7. Consistent with record disclosure restrictions required under GRAMA and the provisions of this Agreement, GOED will maintain as “protected,” “private” and “confidential” all other Company information that is not in record form but would otherwise be covered under paragraphs (3) and (4).
8. Nothing in this Agreement is intended to limit or prohibit GOED’s classification of records or portions of records as “protected,” “private,” or “controlled,” under GRAMA, in addition to the protections set forth in this Agreement and as set forth in GRAMA. 
9. Nothing in this Agreement is intended to waive GOED’s rights and immunities under the Utah Governmental Immunity Act.
10. Unless explicitly set forth in writing, the provision of information to GOED is not intended to transfer any license or grant any right to material patented, copyrighted, or otherwise owned by Company. 
11. This Agreement shall be governed by the laws of the State of Utah, and both parties agree to submit to the jurisdiction of the Third District Court, Salt Lake Department, of the State of Utah, for any dispute arising out of this Agreement.
12. This Agreement may only be amended in writing, with the signature of both parties.


	Governor’s Office of Economic Development







Name: 
Title: 
Date:
	Company
Company name: ________________________________ 






Printed Name: ________________________
Title: ___________________________
Date: ___________________________






COMPANY REQUEST FOR PROTECTED RECORD STATUS
Name and Address of entity (“Company”) making this confidentiality claim (please print or type):

___________________________________________ 
___________________________________________ 
___________________________________________ 

Pursuant to the Government Records Access and Management Act, Utah Code § 63G-2-309, Company submits this written claim for business confidentiality.  Company claims that the records attached to this form, provided to the Governor’s Office of Economic Opportunity (“GOED”), and/or listed below, are confidential records and should be considered or classified as confidential, private, or protected records.

DESCRIPTION of the record(s) covered by this confidentiality claim and which Company believes qualifies for protected status:

· Application, plus any supporting documentation
· Communications, requests, offers, negotiations, for incentives or financial assistance
· ________________________________________________________________________ 
· ________________________________________________________________________ 

The following reasons are Company’s concise claim in support this claim of business confidentiality (check () mark an “X” for any that apply):

(__) 1.	The record(s) provided would reveal negotiations regarding assistance or incentives offered by or requested from GOED for the purpose of encouraging Company to expand or locate a business in Utah pursuant to Utah Code 63G-2-305(35) and Utah Code § 63G-2-206.
(__) 2.	Some of the record(s) provided contain a trade secret (as defined in Utah Code § 13-24-2(4)) and protected by Utah Code § 63G-2-305(1).
(__) 3.	The record(s) provided is commercial or non-individual financial information and tax information and disclosure of the information could reasonably be expected to result in unfair competitive injury to Company protected by Utah Code § 63G-2-305(1), Utah Code § 63G-2-305(2), Utah Code § 63G-2-309, Utah Code § 59-1-403.1(2)(b), Utah Code 59-1-403(4)(n)(i), and 26 U.S. Code § 6103.
(__) 4.	The record(s) provided is commercial or non-individual information and disclosure of the information could reasonably be expected to impair the ability of GOED, or its programs, to obtain necessary information in the future.
(__) 5.	Some of the record(s) could jeopardize the security of governmental programs as protected by Utah Code § 63G-2-305(12).
(__) 6.	Some of the record(s) contain information that is deemed “private”, including information pertaining to employees, that may constitute an unwarranted invasion of personal privacy or details of individual financial records as set forth in Utah Code § 63G-2-302(2)(d), Utah Code § 59-1-403(n)(ii)(C) – (iv), Utah Code § 59-1-403.1(2)(b), and Utah Code § 35A-4-312.
(__) 7.	Some of the record(s) may be created through the audit by GOED of records that are otherwise protected under GRAMA.

NOTE: Company will be notified if a record claimed to be protected is classified as public or if the determination is made that the record should be disclosed to the public because the interest favoring access outweigh the interest favoring restriction of access.  Records claimed to be protected under this business confidentiality claim may not be disclosed to the public by GOED until the period in which to bring an appeal expires or the end of the appeals process, including judicial appeal (unless the claimant, after notice, has waived the claim by not appealing or intervening before the record committee). Utah Code § 63G-2-309.

COMPANY STATEMENT
The following is a concise written statement supporting a business confidentiality claim, and is required pursuant to Utah Code § 63G-2-309(1)(a).  Please attach additional sheets if necessary.

The attached information (records provided to the state agency) is related to: for example: negotiations, offers, requests, contracting, and compliance with the Governor’s Office of Economic Development in connection with the _______________ program relating to a project that the Company is pursuing. 

The Company makes its claim of confidentiality, protected, or private status of records for the following reasons: 

for example: In order to comply with the terms of the program and contract requirements, and to qualify for incentives or financial connection therewith, the Company must provide voluminous detailed information with respect to its strategic plans, nonpublic financial records, employees, including individual salaries, benefits, hours worked, hire and termination dates, vendors, contracts, equipment, fixtures, including payment details, tax information, economic projections, hiring plans and other non-public information, of which the public disclosure to the public, or to competitors, would cause harm or financial injury to the Company.  The Company is engaged in a highly competitive industry, working with governmental programs and agencies.   



NOTE: Company, or claimant, shall be notified if a record claimed to be protected, private, or controlled, is classified public or if the determination is made that the record should be disclosed because the interest favoring access outweigh the interest favoring restriction of access. Records claimed to be protected, private or controlled under this business confidentiality claim may not be disclosed until the period in which to bring an appeal expires, or the end of the appeals process, including judicial appeal (unless the claimant, after notice has waived the claim by not appealing or intervening before the Government Records Office or court). Utah Code § 63G-2-309 (regarding requests for confidentiality, nondisclosure agreements (NDAs), or confidentiality agreements).

COMPANY: ________________________________________________ 


By: ___________________________________________ 	Date: ______________________ 

Name (printed): ___________________________

Title: __________________________________
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